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1 The Proposed "Fairness In

Class Action Litigation Act of
2017"

T

HE SUPREME COURT of the United States has recognized that
class action lawsuits provide “vindication of the ‘rights of groups of people
who individually would be without
effective strength to bring their opponents into court at all." Amchem
Prods. v. Windsor, 521 U.S. 591, 617
(1997). Simply stated, the class action device protects, among others,
consumers, workers, investors, and
the environment from the harmful actions of companies seeking to earn a
quick buck by cutting corners, cooking
the books, flouting regulations, or flatout engaging in fraudulent conduct.
Yet, despite the valuable protections class actions afford everyday
Americans, on March 12, 2017, the
United States House of Representatives passed the Fairness in Class
Action Litigation Act of 2017 (the
“Act”), which was introduced by
the Chairman of the House Judiciary Committee Bob Goodlatte (R-Va).
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4 Good News for California
The Act, if it becomes law, would essentially obliterate the class action device as an effective means of protecting
the people of this country. Its passage
into law would significantly limit the
ability of consumers, small businesses,
and victims of discrimination—among
many others—to band together to
take on corporate greed, corruption,
and otherwise enforce many of the
laws that protect ordinary people. At
the same time, the Act would be a
boon for Corporate America as the Act
would essentially remove one of the
last lines of defense for corporate accountability—the court system—from
the arsenal of everyday Americans.
Indeed, according to the American
Bar Association (“ABA”), which sent a
letter in opposition to the passage of
the Act, the Act would “make it more
difficult for large numbers of injured
parties to efficiently seek redress in
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•People impacted by the aftermath of the 2010 Deepwater Horizon
oil spill disaster are able to participate
in the $8.5 billion settlement fund that
was created as a result of a class action
lawsuit filed in its wake. The class includes property owners, business owners, wage earners, and other harmed
parties in the Gulf Coast area whose
lives and livelihoods were impacted
by the 2010 oil spill. Such a case—and
the significant economic recovery it
achieved on behalf of these victims—
would be unlikely under the Act.

(Continued from Page 1)
court, and place added burdens on an
already overloaded court system.” Indeed, one of the key provisions of the
Act would require federal courts to
deny class action certification unless
every one of the proposed class members was affirmatively demonstrated
to that he “suffered the same type and
scope of injury” as the named plaintiffs or class representatives. As the
ABA observed in its opposition letter,
“[t]his requirement places a nearly insurmountable burden for people who
have suffered personal injury or economic loss at the hands of large institutions with vast resources, effectively
barring them from bringing class actions.” Examples of the potential chilling effect of the act on everyday Americans abound, consider the following:

These are only a few examples of
the types of cases impacting everyday
Americans that will be thwarted by
the Act’s passage. The fact is, and as
the ABA pointed out in its opposition
letter, the Act may actually increase
the burdens created by litigation.

•Several

veterans sued the Veterans Administration in a class action
alleging a variety of complaints stemming from delayed claims. The Act
would require each plaintiff to suffer
from the same type and scope of injury or risk having the claims barred
from being brought as a class, severely limiting the likelihood that any
such claims would be brought allowing such grievances to go unchecked.

•Customers

of Wells Fargo who
had multiple credit cards and/or bank
accounts opened in their name without their authorization may not be
able to band together to hold Wells
Fargo accountable for charges to such
accounts if the amounts charged were
different because they have a different
“scope of injury.” Thus, in this scenario, where the harm, on its face, appears
to be identical, the Act would jeopardize such customers’ rights to recovery
since their ability to obtain class certification would be undermined, thus alPage 2

lowing Wells Fargo to escape accountability to its customers despite the
systemic fraud brought upon them.

The fact is, and as the ABA
pointed out in its opposition
letter, the Act may actually
increase the burdens created by
litigation.

•People with different types of dis-

abilities who experienced the same
problem differently and have a shared
interest in relief have routinely joined
together in class actions (to secure the
installation of accessible ramps and
walkways, for example). Under the
Act, such disparate groups of individuals will face unnecessary obstacles
in order to achieve a common good.
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Class actions have been an efficient
means of resolving disputes. Many of
the legitimate complaints about lawsuit
abuses through class action litigation
have already been addressed through
the evolution of class action standards
by the courts themselves; others are
currently being considered by the Judicial Conference. Making it harder
for victims to utilize class actions could
add to the burdens on our court system by forcing aggrieved parties to file
suit in smaller groups, or individually.
Of course, as the Supreme Court
cautioned in Amchem, many victims
lack the effective strength to file such
suits, and the Act would, therefore,
allow responsible parties to avoid liability for their misconduct altogether.
In summary, the Act is akin to killing
the cure rather than the disease, and
its passage would benefit wrongdoers
at the expense of everyday Americans.
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Upcoming Lead
Plaintiff Deadlines

Recent
Noteworthy
Decisions

Johnson & Weaver is investigating many
potential cases arising under the federal securities laws. If you would like more information, or if you wish to participate in an action, please contact us as soon as possible to
ensure that your rights are fully protected.
Listed below are matters that the firm is investigating and the applicable deadlines for
filing a motion with the court to be appointed as a “lead plaintiff” under the Private
Securities Litigation Reform Act of 1995.

McGill v. Citibank, N.A., No. S224086 (Cal. Apr. 6, 2017)

COMPANY

DEADLINE

Bofi Holding, Inc.

June 5, 2017

Alliance MMA, Inc.
(NASDAQ:AMMA)

June 16, 2017

Celadon Group, Inc.

June 18, 2017

Amyris, Inc.

(NASDAQ:AMRS)

June 19, 2017

Ocwen Financial Corp.
(NYSE:OCN)

June 20, 2017

Citizens Financial Group,
Inc.

June 24, 2017

The Delaware Court of Chancery recently concluded as a matter of first impression that only a current stockholder has standing to bring a books-andrecords action pursuant to 8 Del. C. § 220. In so holdings, the court rejected
claims for books and records where the stockholder made a demand under §
220 before a merger closed but did not file an action until after the deal had
closed. The court also rejected the argument that the stockholder should
be granted relief because it had relied upon suggestions from the defendants that they might be willing to settle the case before it was formally filed.

Catalyst Hedged Futures
Strategy Fund

June 27, 2017

Lionbridge Technologies,
Inc.

June 27, 2017

Immunocellular Therapeutics, Ltd.

June 30, 2017

KBR, Inc.
(NYSE:KBR)

July 2, 2017

City of San Jose v. Super. Ct., No. S218066 (Cal. Mar. 2, 2017)

Anadarko Petroleum
Corporation

July 2, 2017

PCM, Inc.

(NASDAQ:PCMI)

July 3, 2017

Sunrun, Inc.

(NASDAQ:RUN)

July 3, 2017

Signet Jewelers Limited

July 4, 2017

The California Supreme Court recently ruled that arbitration provisions that waive
or limit a plaintiff’s ability to seek public injunctive relief (i.e., injunctive relief
that has the primary purpose of prohibiting unlawful acts that threaten future
injury to the general public) under various California consumer laws are contrary
to public policy and unenforceable under California law. The Supreme Court
held that this rule does not run afoul of existing law favoring the enforceability
of mandatory arbitration provisions and class action waivers because claims for
public injunctions involve “substantive statutory remedies” granted by the legislature and, therefore, are distinct from the procedural device of class actions.
Weingarten v. Monster Worldwide, Inc., C.A. No. 12931-VCG, memo. op. (Del. Ch. Feb. 27, 2017)

In a unanimous decision hailed by open-government advocates, the California
Supreme Court held that when a city employee uses a personal account to communicate about the conduct of public business, the writings may be subject to
disclosure under the California Public Records Act. The court said that communications sent on personal cell phones and computers must be disclosed to the public if they “relate in some substantive way to the conduct of the public’s business.”
Norcia v. Samsung Telecomm. America, LLC, No. 14-16994 (9th Cir. Jan. 19, 2017)

Returning some say-so to consumers, the Ninth Circuit recently held that
certain arbitration provisions in consumer agreements were unenforceable. Samsung moved to compel arbitration of a consumer claim alleging
false advertising for its Galaxy 4 phone. The arbitration agreement was contained inside the phone’s box. The Ninth Circuit held that so-called “in-thebox” arbitration agreements like this are unenforceable under California
law. For a more detailed analysis of this decision see the article on page 4.
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(NASDAQ:BOFI)

(NYSE:CGI)

(NYSE:CFG)

(MUTF:HFXAX; HFXCX; HFXIX)

(NASDAQ:LIOX)

(NYSEMKT:IMUC)

(NYSE:APC)

(NYSE:SIG)

Vince Holding Corp.
(NYSE:VNCE)

Live Ventures Inc.
(NASDAQ:LIVE)

Puma Biotechnology, Inc.

July 4, 2017
July 4, 2017

(NASDAQ:PBYI)

July 7, 2017

Hongli Clean Energy
Technologies Corp.

July 7, 2017

(NASDAQ:CETC)

Barrick Gold Corporation
(NYSE:ABX)

July 9, 2017
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argument that Mr. Norcia should have
read the arbitration agreement and
could have returned the phone if he
didn’t want to arbitrate, explaining:

Good News for California Consumers: Ninth Circuit
Rejects “In-The-Box” Arbitration Agreements

E

VER SINCE THE Supreme Court’s
2011 decision in AT&T Mobility
v. Concepcion—which allows gargantuan companies like AT&T, Microsoft,
and Dish Network to force disgruntled
customers to arbitrate their disputes
—consumers have had a hard time
getting through the courthouse door.
But finally, there is some good news
for consumers living in California. The
United States Court of Appeals for the
Ninth Circuit just ruled, in a case called
Norcia v. Samsung Telecom, that companies cannot hide their arbitration
agreements (literally) inside of a box.
The facts of Norcia are relatively
straightforward. In 2013, Daniel Norcia walked into a Verizon Wireless
store in San Francisco and purchased
a Samsung Galaxy S4 phone. The
box contained, among other things,
a “Product Safety & Warranty Information” brochure.
The Warranty
section stated: “ALL DISPUTES WITH
SAMSUNG ARISING IN ANY WAY
FROM THIS LIMITED WARRANTY OR
THE SALE, CONDITION OR PERFORMANCE OF THE PRODUCTS SHALL BE
RESOLVED EXCLUSIVELY THROUGH
Page 4

FINAL AND BINDING ARBITRATION,
AND NOT BY A COURT OR JURY.”
In February 2014, Mr. Norcia brought
a consumer class action against Samsung, alleging Samsung misrepresented the Galaxy S4’s storage capacity and rigged the phone to operate
at higher speeds when it was being
tested. In response, Samsung moved
to compel arbitration. The district
court denied the motion and Samsung appealed. Predicting how the
California Supreme Court would rule,
a unanimous panel of the Ninth Circuit held that so-called “in-the-box”
arbitration agreements like Samsung’s are invalid under California law.
The panel began and ended its analysis with one of the most basic principles of California law, including that
a party must accept the other party’s
offer in order to form a valid contract.
Noting that silence or inaction does
not generally constitute acceptance
of an offer, the Ninth Circuit held that
Mr. Norcia never expressly accepted
Samsung’s offer to arbitrate any disputes. The panel rejected Samsung’s
Spring 2017

"A reasonable person in Mr. Norcia’s
position would not be on notice that
the brochure contained a freestanding obligation outside the scope of the
warranty. Nor would a reasonable
person understand that receiving the
seller’s warranty and failing to opt out
of an arbitration provision contained
within the warranty constituted assent a provision requiring arbitration
of all claims against the seller, including claims not involving the warranty."
The panel also rejected an argument
the Seventh Circuit found convincing
when it reached the opposite conclusion in a case involving Illinois law;
namely, the practicalities of consumer
transactions require the enforcement
of in-the-box-contracts and consumers expect that products will come
with additional terms. According to
the Ninth Circuit Panel, “the Legislature, and not the courts, is vested
with the responsibility to declare the
public policy of the state,” and if “the
California Legislature believes its current commercial code fails to strike
an appropriate balance between consumer expectations and the burden
on commerce, it can amend the law.”
Samsung has already asked the entire Ninth Circuit to review the panel’s
decision and will surely petition the
Supreme Court for a writ of certiorari
if the panel’s decision stands. In the
meantime, California consumers can
take comfort, at least for now, that they
will not waive their right to a jury trial
if they don’t know what’s in the box.
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Recent Accomplishments
Many of the firm’s attorneys have received acclaim for
their expertise and high ethical standards, and the firm
has also recently secured major victories in pending litigation and been involved in numerous cases that have yielded substantial settlements. The following is a sample of
Johnson & Weaver’s recent accolades and achievements.

Johnson & Weaver Attorneys Recognized as Top Lawyers and Super Lawyers
For the fourth straight year, San Diego Magazine recognized Frank Johnson as one of San Diego’s “Top Lawyers” in Complex
Litigation. Each year, San Diego Magazine compiles a list, based on peer reviews, of local lawyers who have reached the highest
levels of ethical standards and professional excellence. This year, the magazine listed only seven lawyers in Complex Litigation in
San Diego and Mr. Johnson was on the list for the fourth consecutive year. Separately, Brett Weaver has once again been named
a Super Lawyer in Business Litigation, making it his fifth year in a row. Thomson Reuters awards this recognition to attorneys who
have obtained a high-level of professional achievement and are highly regarded by their peers.

Complete Defense Victory Achieved in Mikulicich v. Lippitt, Case No. 37-2016-00019537 (Cal. Super. Ct.)
Johnson & Weaver defended a San Diego-based financial advisory firm in a lawsuit brought by a retired doctor. According to the
doctor, the firm was responsible for his nearly $2 million in investment losses even though he was never a client of the firm and
never took any of the firm’s investment advice. Johnson & Weaver quickly filed a motion for summary judgment on behalf of the
firm. Before granting judgment in favor of Johnson & Weaver’s client, the Honorable Eddy C. Sturgeon Superior Court praised
Mr. Weaver stating “when I hear argument like this, it is really helpful for the Court.” The court then dismissed the case against
Johnson & Weaver’s client with prejudice.

Johnson & Weaver Defeats Motion to Dismiss in Azar v. Blount International Inc., No. 3:16-cv-00483-SI (D. Ore.)
Judge Simon of the United States District Court for the District of Oregon denied a motion to dismiss in a case arising out of the
recent acquisition of Blount Inc. by a group comprised of two Blount insiders, Blount’s largest stockholder, and a private equity
firm. The court-appointed lead plaintiffs, represented by Johnson & Weaver as co-lead counsel, allege that the proxy statement
disseminated in connection with the deal failed to disclose material information. Specifically, the plaintiffs alleged that Blount
management watered down projections and concealed from stockholders Blount’s true potential. The court upheld the plaintiffs’
complaint, finding that they had stated a claim against the defendants. This case is proceeding into discovery.

Johnson & Weaver Appointed Lead Counsel in Mohanty v. Avid Technology, No. 1:16-cv-12336-IT (D. Mass.)
In a case alleging violations of the Securities Exchange Act of 1934 for the issuance of false and misleading statements, Johnson
& Weaver’s client was appointed as lead plaintiff and the firm was appointed sole lead counsel under the Private Securities Litigation Reform Act of 1995. Specifically, defendants are charged with making false and/or misleading statements and/or failing to
disclose that the Company had not launched all the enterprise level features for its new NEXIS solution product offerings and, as
such, its enterprise customers were deferring renewals and purchases. As a result, Defendants lacked a reasonable basis for their
positive statements about Avid’s business, operations, earnings, and financial prospects, causing Avid’s stock to trade at inflated
levels during the Class Period.

Settlement Approved in Englehart v. Brown, No. 13-2-33726-6 KNT (Wash. Super. Ct.)

A Washington Superior Court judge recently approved a $12.75 million settlement in a case challenging the 2014 acquisition of
Flow International Corp. by hedge fund American Industrial Partners. The plaintiff, represented by Johnson & Weaver as co-lead
counsel, alleged that the former members of Flow’s board of directors, as well as Flow’s former chief financial officer, breached
their fiduciary duties in connection with the sale of Flow. After extensive motion practice and multiple mediations, the parties
reached a settlement providing for the creation of a $12.75 million common fund for the benefit of former Flow stockholders.
Earlier this year, the court approved the settlement as “fair, reasonable, and adequate.” This appears to be the largest settlement
of its kind ever presented to a Washington state court.
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President Trump’s Executive Order On The
Fiduciary Rule Should Cause Financial Advisers To
Reevaluate Their Duties

O

N FEBRUARY 3, 2017, President
Trump directed the Department
of Labor to halt implementation of the
Obama administration’s 1,000-page
“Fiduciary Rule” which sought to impose a more demanding “fiduciary”
standard on retirement advisers and
brokers who make investment recommendations. The Fiduciary Rule was
expected take effect in April 2017, but
a Trump administration official said
the rule was a “complete mess” with
a litany of unintended consequences.
Stockbrokers should not take too
much solace in President Trump’s actions. Courts across the country have
recognized that stockbrokers always
owe a fiduciary duty to their clients
with or without a 1000-page law saying as much. As one court explained,
“the question is not whether there is a
fiduciary duty–which there is in every
stockbroker-customer relationship–
rather, it is the scope or extent of the
fiduciary obligation, which depends on
the facts of the case.” The scope of this
duty will depend on a number of factors, including: 1) the relative sophistication and experience of the customer; 2) the customer’s ability to evaluate
the broker’s recommendations and
exercise an independent judgment
thereon; 3) the nature of the account,
whether discretionary or non-discretionary; and 4) the actual financial
needs of the customer. Thus, President
Trump’s recent action should cause investment advisers to carefully evaluate
what their duty entails in each case.
Included in this reevaluation should
be an analysis of not only what stockbrokers are required to do but also
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what they should do when a company
that they recommend to their clients
plummets in share price, is the subject
of a federal investigation, or is named
as a defendant in a class action lawsuit alleging that officers and directors of the company violated federal
securities laws. A number of courts
have held that stockbrokers have an
affirmative duty to continually monitor accounts and disclose to clients
material events that may affect a company’s solvency or future prosperity.
Even if the account has been labeled
as “non-discretionary,” courts have
still found that “ongoing duties may be
triggered, such as a duty to monitor.”
How does a stockbroker keep informed about federal investigations
and lawsuits affecting what could be
hundreds, if not thousands, of different companies in which clients are
invested? Pension fund trustees, who
owe a fiduciary duty to beneficiaries,
face a similar dilemma when a pension fund own thousands of different
securities, any one of which may be
the subject of a federal investigation
or a private securities class action.
To help fulfill their fiduciary duties,
money managers and trustees often
turn to portfolio-monitoring arrangements offered by law firms. The pension fund discloses to the law firm
its securities holdings and the law
firm alerts the institution whenever
there appears to be fraudulent activity relating to any of its holdings and
recommends a course of conduct.
There are a number of benefits that
result from keeping clients informed
of federal investigations and lawsuits
Spring 2017

against a company. First, a court may
conclude that based upon the circumstances, the stockbroker has a duty to
monitor and inform at risk of being
found liable for breach of fiduciary duty.
Second, it decreases the likelihood
that a client will file a complaint
against the stockbroker. All too often,
clients look to sue their stockbroker
when a company the stockbroker recommends loses significant value. However, the stock drop is usually not the
fault of the stockbroker. When executive management gives positive statements about the company, the stock
price often rises and, like all investors,
stockbrokers are entitled to rely on the
truthfulness of the representations
made. As the United States Supreme
Court has made clear, any “misleading
statements will therefore defraud purchasers of stock even if the purchasers
do not directly rely on the misstatements.” By being proactive and informing a client that a company is the subject of a federal investigation or a class
action lawsuit, stockbrokers can help
direct a client’s ire in the right direction.
Third, it makes good business sense.
The success of stockbrokers’ business
often rises or falls with the health of
their relationships with their clients.
And it has been said that trust and
communication are two vital components of a healthy relationship. Consistently informing clients of any material news when it happens, good
and bad, helps foster the relationship,
increase trust, and grow the business.
In sum, financial advisers should view
today’s presidential action as an invitation to reevaluate the scope of their
duties and have a proactive plan to
keep clients informed about any material events affecting their holdings.
For information about Johnson &
Weaver's complimentary portfolio monitoring service for stockholders, visit the firms website at
JohnsonandWeaver.com
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ohnson & Weaver is a firm built on foundational principles of trust, hard
work, determination, and integrity. Our interests are aligned with those of
our clients. Their success determines our own. We embrace and embody those
ideals in everything we do. Johnson & Weaver devotes every resource necessary
to secure the best result possible. As a result, we have developed the reputation
of delivering big-firm results with the personal touch that only a small firm can
offer.

CALIFORNIA OFFICE
600 West Broadway, Suite 1540
San Diego, California 92101
T: 619.230.0063
F: 619.255.1856

NEW YORK OFFICE
99 Madison Avenue, 5th Floor
New York, New York 10016
T: 212.802.1486
F: 212.602.1592

Johnson & Weaver’s practice areas include complex business litigation, shareholder derivative litigation, mergers & acquisitions litigation, securities class actions, consumer class actions, and labor & employment litigation.

GEORGIA OFFICE

We believe we are only as good as our people, and Johnson & Weaver is determined to recruit only the best and brightest and most determined candidates
possible.

40 Powder Springs Street
Marietta, Georgia 30064
T: 770.200.3104
F: 770.200.3101

Visit us:

http://www.johnsonandweaver.com

Contact us:

Partners

contactus@johnsonandweaver.com

Follow us:
@JW_LLP
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linkedin.com/company/johnson-&-weaver-llp
https://plus.google.com/100790483232881089628
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