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You are receiving this newsletter because 
we believe that the information provided 
will be of interest to you and any persons 
on whose behalf you make investment 
decisions. If you would like additional 
copies, or to opt out of our mailing list, 
please call 619.230.0063 or email us at  
ContactUs@JohnsonFistel.com.
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The Collapse of Silicon Valley Bank and the Problem of The Collapse of Silicon Valley Bank and the Problem of 
How Banks Invest Their Customers’ MoneyHow Banks Invest Their Customers’ Money

On Friday, March 10, 2023, Silicon 
Valley Bank (“SVB”)- a mainstay of 
the Silicon Valley startup and ven-
ture capital scene- collapsed and was 
put under the control of the Feder-
al Deposit Insurance Corporation 
(“FDIC”). The sudden and stunning 
collapse of SVB was, at the time of 
the collapse, the largest banking 
failure in the U.S. since Washington 
Mutual collapsed in 2008 and the 
second largest banking collapse in 
U.S. history.

The collapse and subsequent gov-
ernment intervention came after 
SVB announced it had sold a large 
quantity of securities (at a loss of 
approximately $1.8 billion) and as 
a result was selling $2.25 billion of 
its own shares to stabilize its balance 
sheet. On this announcement, SVB 

stock lost almost half its value in a 
single day – causing a panic among 
venture capital firms. In the days 
prior to the March 10 collapse, these 
firms reportedly advised large SVB 
customers to immediately with-
draw their assets. This led to a rapid 
run on the bank that left it unable 
to meet its financial commitments, 
forcing the government to inter-
vene. 

Given SVB’s position as a bank of 
choice for venture capital and start-
ups, news of the collapse and gov-
ernment take-over sent panic waves 
throughout the finance sector and 
Silicon Valley. This was only alle-
viated on the morning of Monday, 
March 13 when the Treasury De-
partment, the Federal Reserve, and 
the FDIC issued a joint statement 

http://contactus@johnsonfistel.com
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declaring that all depositor’s funds 
would be covered at no cost to the 
taxpayers. The government’s an-
nouncement headed off a potential 
devastating week for many start-ups 
with assets in SVB – as they were 
at risk of losing the liquid capital 
necessary for ongoing operations. 
The announcement also stemmed 
a potential chain reaction of similar 
bank runs.

While the government’s swift in-
tervention prevented a possible fi-
nancial crisis, the question echoing 
throughout Wall Street and the me-
dia alike is “what happened?” The 
answer is a complex one involving 
federal economic intervention and a 
potential significant weakness with-
in the U.S. banking system.

As a bank that attracted a consid-
erable amount of investment-type 
customers in the tech industry, 
SVB saw its cash deposits skyrock-
et with the growth of venture cap-
ital-backed tech start-ups. By the 
end of 2022, SVP was holding $209 
billion in assets and had become the 
16th largest bank in the U.S. How-
ever, as is standard in the banking 

industry, SVB only kept a small por-
tion of its customer deposits in cash 
available for immediate withdrawal. 
The majority was either lent out to 
other customers or invested. In the 
case of SVB and many other banks, 
most of these investments were in 
low interest-bearing U.S. Treasury 
bonds.

Normally, U.S. Treasuries are con-
sidered safe investments. However, 
in an aggressive attempt to combat 
inflation, the Federal Reserve unex-
pectedly increased interest rates in 
early 2023. As a result, existing U.S. 
Treasury bonds with lower interest 
rates (like those held by SVB) lost a 
substantial amount of value as they 
could not compete with newer high 
interest-bearing bonds. For banks 
like SVB that catered heavily to the 
venture capital industry, this proved 
especially problematic. Not only 
were the bank’s investments under-
water, the government’s rate hikes 
also led to a considerable slowdown 
in the venture capital market – re-
sulting in a sizable drop in new cus-
tomers and deposits to the Bank. 
As SVB was not bringing in enough 

new deposits to cover its customers’ 
withdrawal requirements, the Bank 
was forced to sell its U.S. Treasury 
positions at large losses. The sudden 
and unexpected run on the bank in 
those conditions was devastating as 
the Bank did not have the cash on 
hand to cover all deposit requests 
and stay solvent.

SVB’s demise also demonstrates 
systemic weaknesses within the 
Federal government’s banking over-
sight system. According to an April 
28, 2023 Federal Reserve report, 
at the time of SVB’s collapse, the 
number of outstanding safety and 
soundness warnings from the Fed-
eral Reserve Bank was three times 
the average for a bank of SVB’s 
size. Despite these ballooning red 
flags, however, the report indicat-
ed that the Federal Reserve failed 
to “take forceful enough action” to 
address growing risks at SVB prior 
to its collapse. This lack of oversight 
has contributed to a spate of recent 
banking failures, including SVB, Sil-
vergate Bank, Signature Bank, and 
the May 1, 2023 collapse of First Re-
public Bank - now the second larg-
est banking collapse in U.S. history. 
SVB’s demise also demonstrates sys-
temic weaknesses within the Feder-
al government’s banking oversight 
system. According to an April 28, 
2023 Federal Reserve report, at the 
time of SVB’s collapse, the number 
of outstanding safety and soundness 
warnings from the Federal Reserve 
Bank was three times the average for 
a bank of SVB’s size. Despite these 
ballooning red flags, however, the 
report indicated that the Federal Re-
serve failed to “take forceful enough 
action” to address growing risks at 
SVB prior to its collapse. This lack 

(Continued on Page 3)
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of oversight has contributed to a 
spate of recent banking failures, in-
cluding SVB, Silvergate Bank, Signa-
ture Bank, and the May 1, 2023 col-
lapse of First Republic Bank - now 
the second largest banking collapse 
in U.S. history. The collapse of SVB 
has already prompted one securities 
class action lawsuit. On March 13, 
2023, SVB shareholders filed a fed-
eral securities class action in the U.S. 
District Court for the Northern Dis-
trict of California against SVB’s par-
ent company, SVB Financial Group, 
former SVB CEO Greg Becker, and 
Chief Financial Officer Daniel Beck. 
The case was filed on behalf of all 
persons and entities who purchased 
or otherwise acquired publicly trad-
ed SVB securities between June 16, 
2021 and March 10, 2023.

The class action, captioned Va-
nipenta v. SVB Financial Group, et 
al, alleges Defendants violated sec-
tions 10(b) and 20(a) of the Securi-
ties Exchange Act of 1934 and Rule 
10b-5 promulgated thereunder, by 
making materially false and/or mis-
leading statements in the company’s 
public filings regarding the impact 
of interest rate increases on SVB’s 
business. Specifically, the complaint 

(Continued from Page 2)

alleges that in multiple public fil-
ings, the Company failed to disclose 
that (1) rising interest rates posed 
a material risk to the Company, (2) 
in a high interest rate environment, 
SVB would be worse off than banks 
that did not cater to tech startups 
and venture capital-backed com-
panies, and (3) if investments were 
negatively affected by rising interest 
rates, SVB was particularly suscep-
tible to a bank run. The complaint 
seeks an unspecified amount in 
damages.

As the saga of SVB has come to 
demonstrate, banks that heavily 
invest in low yield Treasury Bonds 
will be particularly susceptible to 
sudden and unexpected interest rate 
changes. This is especially true for 
banks that cater to volatile indus-
tries such as venture capital.  This 
is an overlooked and systemic issue 
within the banking industry that is 
sure to be topic of conversation for 
some time to come. 

Company Deadline

Fidelity National 
Information Services, 

Inc.

2023-05-05

Match Group, Inc. 2023-05-05

Signature Bank 2023-05-15

DISH Network Cor-
poration

2023-05-22

Stanley Black & 
Decker, Inc.

2023-05-23

Hesai Group 2023-06-06

Plug Power Inc. 2023-06-12

Wheels Up Experi-
ence Inc.

2023-06-19

Horizon Bancorp, Inc. 2023-06-19

Trinseo PLC 2023-06-20

LivePerson, Inc. 2023-06-23

AEdgio, Inc. f/k/a/ 
Limelight Networks, 

Inc.

2023-06-23

Private: Loyalty Ven-
tures Inc.

2023-06-26

Johnson Fistel is investigating 
many potential cases arising 
under the federal securities 
laws. If you would like more 
information, or if you wish to 
participate in an action, please 
contact us as soon as possible 
to ensure that your rights 
are fully protected. Listed on 
this page are matters that the 
firm is investigating and the 
applicable deadlines for filing 
a motion with the court to be 
appointed as a “lead plaintiff” 
under the Private Securities 
Litigation Reform Act of 1995.

Upcoming Lead
Plaintiff Deadlines



While the RMD rule change provides 
an opportunity for you to grow your 
savings, one potential downside is that 
larger retirement accounts will lead to 
higher RMDs and result in greater tax 
liability. Your financial advisor can help 
you explore strategies to limit taxes, 
such as rolling over a traditional IRA to 
a Roth IRA with tax-free withdrawals.

Why are RMD policies changing?

Average life expectancy in the U.S. 
is currently 76 years, according to the 
Centers for Disease Control and Pre-
vention.[1] This is an increase since 
the 1970s when RMDs were first im-
plemented and life expectancy was 72 
years.

Because people are living longer, and 
in some cases retiring later, a delayed 
RMD can mean the potential to make 
your retirement funds last longer.

What happens if I don’t take my 
RMD? 

Failure to make your required min-
imum distribution results in an excise 
tax on those funds. Until last year, the 
tax penalty was 50% of that year’s RMD. 
Another provision of the SECURE Act 
2.0 reduces that penalty significantly to 
25% — and while the penalty reduction 
is good news for retirees, it’s still a steep 
cost you’ll want to avoid.

Regardless of when you’re planning to 
retire, calculating your estimated RMD 
is a key component of your retirement 
financial planning strategy. EsqWealth 
can help you create a forecast so you 
will know how much income to expect 
in your retirement, how to plan for tax 
efficiency, and how to avoid unneces-
sary penalties.

SOURCES

https://www.schwab.com/learn/sto-
ry/congress-passes-major-boost-to-re-
tirement-savings

https://www.kiplinger.com/retire-
ment/new-rmd-rules

This article is reprinted with permission from Esq. Wealth This article is reprinted with permission from Esq. Wealth 
The New RMD Rule and How it Affects RetireesThe New RMD Rule and How it Affects Retirees
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A new rule passed into law by Con-
gress at the end of 2022 as part of the 
SECURE Act 2.0 gives you the option 
to postpone the age at which you must 
start taking required minimum dis-
tributions (RMDs) from your tax-de-
ferred retirement accounts. Specifically, 
it has increased the age from 72 to 73 
years old. In 2033, it will increase again 
to age 75. Congress last raised the RMD 
in 2019, when SECURE Act 1.0 raised 
the age to 72, after holding steady at 
70½ for more than 40 years. 

This new RMD rule should be good 
news for the savings in your 401(k)s and 
traditional IRAs because the accounts 
can grow longer — giving you more 
opportunity to take advantage of com-
pounding returns — before you must 
begin drawing down your account. The 
SECURE Act 2.0 implements several 
other changes to retirement planning 
for individuals and employers alike, in-
cluding increased limits on retirement 
account catch-up contributions for old-
er individuals, as well as minimizing 
penalties for early withdrawals for peo-
ple impacted by natural disasters and 
other emergency expenses.

Below is a brief introduction on what 

to expect from RMD policy changes, 
and how they may impact your retire-
ment plan strategy. 

What is an RMD?

Retirement savings in 401(k)s and 
traditional IRAs grow tax-deferred and 
are taxed upon withdrawal. The gov-
ernment wants to safeguard against in-
dividuals using their retirement plans 
to avoid taxes, so they require you to 
withdraw money from your accounts 
after you reach age 73. 

RMDs are determined each year by 
calculating the value of your retire-
ment account and current life expec-
tancy, and they will vary from person 
to person. The RMD amount will also 
vary each year, depending on the size 
of your account holdings and the most 
recent life expectancy factor published 
in the IRS’ Uniform Lifetime Table on 
December 31st of each year.

Your RMD is the minimum amount 
you must withdraw each year, but you 
are able to withdraw more than that if 
needed. And though your annual RMD 
can be withdrawn in a lump sum, you 
can also opt to space out disbursements 
each month or over quarterly payments.

(Continued on Page 5)
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https://www.kiplinger.com/retire-
ment/bipart isan-ret irement-sav-
ings-package-in-massive-budget-bill

h t t p s : / / w w w. i r s . g o v / r e t i r e -
ment-plans/retirement-plans-faqs-re-
garding-required-minimum-distri-
butions#:~:text=Generally%2C%20
a%20RMD%20is%20calculated,In-
dividual%20Retirement%20Arrange-
ments%20(IRAs)

h t t p s : / / w w w. c d c . g o v / n c h s /
p r e s s r o o m / n c h s _ p r e s s _ r e l e a s -
es/2022/20220831.htm

https://www.kiplinger.com/retire-
ment/downside-of-delaying-rmds

[1] Centers for Disease Control and 
Prevention, “Life Expectancy in the 
U.S. Dropped for the Second Year in a 
Row in 2021,” 2022.

A Lesson from Lisa Marie Presley, Tony Hsieh, A Lesson from Lisa Marie Presley, Tony Hsieh, 
& Howard Hughes About Estate Planning& Howard Hughes About Estate Planning
Everyone knows the expression 

“More Money, More Problems.”  
But you can add orders of magni-
tude to this proverb if you die with 
more money and less estate plan-
ning. As we have seen in the past 
with Howard Hughes’ dubious will 
materializing in odd locations, and 
more recently with the tragedy of 
Tony Hsieh, the wunderkind Zap-
pos founder who was worth billions 
but died without a will, even the bil-
lionaires are not immune from poor 
planning problems.

History repeats itself, and al-
though we were all hoping that Lisa 
Marie Presley’s estate plan would 
look more like Michael Jackson’s [I 
know] well-orchestrated trust than 
Jimi Hendrix’s rocking cash bonfire, 
such was not to be the case. Shortly 
before she died, Lisa Marie suppos-
edly cut her mother, Priscilla, com-
pletely out of her trust and estate, 
and instead inserted her own chil-
dren as trustees and beneficiaries. 
Priscilla was apparently not pleased 

when she found out. Priscilla re-
portedly received less than one mil-
lion dollars when Elvis died due to 
the fact their divorce had been final-
ized, with Elvis’s dad and Lisa Marie 
as the main beneficiaries. Further, 
they saw exponential growth in the 
value of Elvis’s estate following his 
death.

Priscilla has now set the stage for 
a Presley battle royale by challeng-
ing the validity of Lisa Marie’s trust 
amendment in court, claiming that 
the signature is bogus and that, as 
a former trustee of the trust, she 
was required to be notified of any 
amendments. Lisa Marie’s daughter 
Riley has reportedly stopped com-
municating with her grandmother, 
and Lisa Marie’s ex-husband is at-
tempting to become the legal rep-
resentative of Lisa Marie’s other two 
daughters.

Ultimately, the determination con-
cerning the validity of the amend-
ment will hinge on the evidence 
presented.  California trust amend-

(Continued on Page 6)
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ments don’t need to be notarized, 
but they do need to be signed by the 
trust settlor(s).  California courts 
generally defer to the amendment 
provisions in the original trust doc-
ument, so Priscilla could have a case 
depending upon the wording in the 
trust’s amendment provisions.

Regardless of the outcome, both 
sides will spend a great deal of time 
and money resolving this issue, and 
it will probably destroy their fami-
ly. This case serves as another cau-
tionary tale with regard to proper 
estate planning, especially with re-
gard to documenting amendments. 
Many experts also advise restating 
the trust, instead of amending it, in 
order to avoid these types of situa-
tions. It is also advisable to appoint 
a neutral third-party as trustee, en-
gage in family therapy during the 
planning process, and seek the ad-
vice of professional estate planning 
attorneys when forming or amend-
ing your trust.

(Continued from Page 5)

Investing in a Recession – Equities That Tend to do Better
This article is reprinted with permission from Esq. Wealth This article is reprinted with permission from Esq. Wealth 

Is 2023 heading into a recession?
If so, are there recession-proof in-

vestments? 
There are factors that suggest a 

pause in the bear market including 
the reopening of the Chinese econo-
my, the cooling of inflation, and the 
apparent strength of the labor mar-
ket.  Other factors suggest we are 
heading into a recession.  The Com-
merce Department reported last 
week that consumer spending fell 
in December for a second straight 
month.  Also last week, Spotify was 
added to the list of tech companies 
announcing layoffs (following sim-
ilar announcements by Amazon, 
Meta, Alphabet, Salesforce, IBM, 
and Microsoft).  Economic uncer-
tainty is spreading to sectors be-
yond the tech industry.  Hasbro Inc. 
announced last week that it would 
eliminate 15% of its global work-

force (following similar announce-
ments at Dow Inc., Goldman Sachs, 
Bed Bath & Beyond, BlackRock, 
and The Bank of New York Mellon 
Corporation).  Many economists 
and financial experts are forecasting 
a global recession this year. 

When a recession hits, stock pric-
es generally plummet leading to 
buying opportunities for those that 
have cash or short-term invest-
ments.  But not all industries are 
equally impacted. Recession or not, 
people will still be buying basics, us-
ing energy, and seeking health care.  
Purchasing shares of stock in com-
panies in these industries may be a 
better bet if the economy ends up in 
a recession. 

For diversification, you can buy an 
exchange-traded fund (ETF) in each 
of these industries.  An ETF oper-
ates similar to a mutual fund insofar 



THE MONITOR Spring 2023 Page 7 

as it is a pooled investment security.  
Like a mutual fund, an ETF is often 
structured to track a particular in-
dex, industry, commodity, or oth-
er assets.  An important difference 
between an ETF and a mutual fund 
is that ETFs can be purchased or 
sold on a stock exchange the same 
way that a regular stock is traded; 
the price fluctuates all day based on 
supply and demand.  Mutual funds 
are traded at the end of the trading 
day.  

Here’s a good starting point:
Consumer Staples: Consumer Sta-

ples Select Sector SPDR Fund (XLP) 
& iShares Global Consumer Staples 
ETF (KXI)

Energy: iShares Global Energy 
ETF (IXC) & Energy Select Sector 
SPDR Fund (XLE)

Healthcare: Health Care Select 
Sector SPDR Fund (XLV) & iShares 
U.S. Healthcare ETF (IYH)

If you prefer to hold individual 
stocks, you can look at the top 10 
holdings of the ETFs and then do 
a deeper dive on those companies.  
One easy way to do so is to put the 

ETF ticker symbol in Yahoo! Fi-
nance, click on the Holdings tab, 
and examine the top holdings of 
the ETF.  For example, the two con-
sumer staple ETFs mentioned above 
both have the same four holdings in 
their the top five: Procter & Gamble 
Co (PG), Coca-Cola Co (KO), Pep-
siCo Inc (PEP), and Walmart Inc 
(WMT).

It goes without saying, but I’ll still 
say it: there’s no guarantee that stock 
prices in these industries will not 
also fall in a recession.  That said, 
adjusting your investment strategy 
from time to time based on your ex-
pectations for the economy should 
be considered.  At EsqWealth, we 
believe that your financial plan 
should always be evolving based not 
only on major changes in your life, 
but also based on what is happening 
in the economy past, present, and 
future.

The information above is not in-
tended to and should not be con-
strued as specific advice or recom-
mendations for any individual. The 
opinions voiced are for general in-
formation only and are not intended 

(Continued from Page 6)

to provide, and should not be relied 
on for tax, legal, or accounting ad-
vice. To discuss specific recommen-
dations for any unique situation, 
please feel free to contact us.

Recession or not, people will still be buying 
basics, using energy, and seeking health care. 
Purchasing shares of stock in companies 

in these industries may be a better bet if the 
economy ends up in a recession.



THE MONITOR Spring 2023 Page 8

Workplace Plaintiffs’ Bar Secured Settlements 
Worth Nearly $2 Billion in 2022

Workplace plaintiffs secured sub-
stantial settlements in 2022, accord-
ing to a recent report published by 
the law firm Duane Morris LLP.  
According to the report, workers 
netted settlements worth nearly $2 
billion combined.  

Of those settlements, the ten high-
est settlements in class employment 
discrimination cases totaled a stag-
gering $597 million and emanated 
from nine gender discrimination 
cases and one religious discrimina-
tion case.  The largest three employ-
ment discrimination settlements 
were:  

1. $175 million – Jock, et al. v. 
Sterling Jewelers, Inc., Case No. 11-
160-655-11 (A.A.A. Nov. 15, 2022) 
(settlement approved in class action 
alleging gender discrimination). 

2. $118 million – Ellis, et al. v. 
Google, LLC, Case No. CGC 17 
561299 (Cal. Super. Ct. Oct. 25, 
2022) (settlement approved in class 

action alleging gender discrimina-
tion). 

3. $100 million – McCracken, et 
al. v. Riot Games, Inc., Case No. 18-
STCV2957 (Cal. Super. Ct. July 22, 
2022) (preliminary settlement ap-
proval granted for class action alleg-
ing sexual harassment and gender 
discrimination).

The full report can be found at: 
https://aboutblaw.com/6hT.

If you believe you have been ille-
gally victimized by your employer 
or another person in the workplace, 
please contact us for a free consul-
tation and case evaluation. You may 
telephone us at (619) 230-0063 or 
e-mail us at ContactUs@Johnson-
Fistel.com.

Johnson Fistel Has Recently Been 
Appointed as Co-Lead Counsel in 
the Following Matters:

In re Netflix, Inc. Derivative Liti-
gation, Lead Case No. 22CV407007 
(Santa Clara Sup. Ct.):  Johnson Fis-
tel was appointed as Co-Lead Coun-
sel in this shareholder derivative 
action alleging that, among other 
things, certain directors and officers 
of Netflix, Inc., one of the world’s 
leading streaming entertainment 
subscription-based service compa-
nies, breached fiduciary duties they 
owed to Netflix and its shareholders 
by (i) affirmatively making, allowing 
to be made, and/or failing to correct 
improper statements in SEC filings 
relating to the Company’s business, 
operations and prospects; (ii) fail-
ing to maintain adequate controls 
regarding the Company’s financial 
reporting; and (iii) trading in the 
stock of the Company based on their 
knowledge of material, non-public 
information.

In re Rocket Companies, Inc. 
Stockholder Derivative Litigation, 
Case No. 22-009622-CB (Mich. Cir. 
Ct.): Johnson Fistel was appointed as 
Co-Lead Counsel in this sharehold-
er derivative action asserting claims 
on behalf of Rocket Companies, 
Inc. (“Rocket” or the “Company”) 
for breach of fiduciary duty (and re-
lated claims) against certain current 
and former officers and directors of 
Rocket and against a related holding 
company.  The claims are predicat-
ed on allegations that the Individ-
ual Defendants disseminated and/
or caused to be disseminated false 
and misleading information to the 

Recent 
Accomplishments

(Continued on Page 9)

http://contactus@johnsonfistel.com
http://contactus@johnsonfistel.com
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market concerning Rocket’s antici-
pated “gain on sale” margin for its 
mortgage loans during the period 
beginning at least February 25, 2021 
through May 5, 2021.  Plaintiffs con-
tend the alleged wrongdoing, which 
also includes allegations of insider 
trading by Rocket’s founder, former 
Chief Executive Officer, and current 
Chairman of the Board, has dam-
aged Rocket’s reputation, goodwill, 
and standing in the business com-
munity, and exposed the Company 
to potential liability for violations of 
state and federal securities laws.   

(Continued from Page 8)

Johnson Fistel, LLP Secures Sweeping Reforms 
for Aterian, Inc.

On March 17, 2023, the Honorable 
Victor Marrero, United States Dis-
trict Court Judge for the Southern 
District of New York, granted final 
approval of a shareholder derivative 
settlement which resolved consoli-
dated shareholder litigation brought 
on behalf of nominal defendant Ate-
rian, Inc. against certain of the com-
pany’s current and former directors 
and officers.

The consolidated litigation alleged 
that these directors and officers: (i) 
misrepresented and overstated the 
artificial intelligence capabilities 
and the ability to automate fulfill-
ment and logistics operations of the 
company’s proprietary software, AI-
MEE; (ii) concealed from investors 
that the company was engaged in 
marketing practices prohibited by 
the e-commerce platform on which 
Aterian heavily relied to sell its 
goods, jeopardizing a main source 
of revenue; and (iii) as a result of 
the foregoing, caused substantial 
economic harm to Aterian, there-
by breaching their fiduciary duties 
owed to Aterian.

The settlement requires imple-

mentation of certain corporate 
governance reforms for a period 
of five years, including: (i) creation 
of a new compliance function; (ii) 
implementation of enhanced direc-
tor independence standards; (iii) 
imposition of limitations of Board 
and Audit Committee membership 
on other public companies; and 
(iv) continuation of the company’s 
stock ownership guidelines.  These 
reforms are designed to ensure the 
company’s disclosures are accurate 
and the company’s internal controls 
are effective.

According to Judge Marrero’s fi-
nal approval order, the settlement, 
including the corporate governance 
reforms, is “in the best interests of 
Aterian and Current Aterian Stock-
holders.”

Johnson Fistel served as lead 
counsel and Johnson Fistel partners 
Michael I. Fistel, Jr. and Mary Ellen 
Conner led the prosecution of the 
litigation and helped achieve this 
excellent result on behalf of Aterian 
and its stockholders.

Zhang v. Sarig et al., Lead Case 
No. 1:21-cv-8657 (S.D.N.Y.).



Johnson Fistel Instrumental in Securing Material 
Reforms at Gogo Inc.  

On April 11, 2023, The Hon. Mar-
tha M. Pacold, U.S. District Judge 
of the U.S. District Court for the 
Northern District of Illinois, Eastern 
Division, granted final approval of a 
stockholder derivative settlement 
through which significant corporate 
governance reforms were obtained 
for the benefit of Gogo Inc. (“Gogo” 
or the “Company”).  As lead negoti-
ator for stockholders, Johnson Fistel 
was instrumental in achieving this 
result for Gogo.  Gogo is a provider 
of in-flight broadband Internet ser-
vice and other connectivity services 
for business aircraft.   

Through the settlement, three 
management-level committees that 
require enhanced oversight over 
Gogo's disclosures, risk manage-
ment, and compliance were created.  
These committees, along with other, 
related reforms, are designed to en-
sure that the Company's executives: 
(i) oversee and timely communicate 
to the Board regarding any issues 
related to Gogo's technology and 
any remedial efforts; (ii) oversee the 
Company's compliance, including 

ensuring any internal complaints 
are properly investigated and po-
tential wrongdoing remediated; 
(iii) oversee Gogo's potential risks, 
including identifying, assessing, 
disclosing, and mitigating materi-
al risks and communicating to the 
Board regarding the same; and (iii) 
overseeing the accuracy and time-
liness of the Company's public dis-
closures.  The Company has agreed 
to maintain the reforms for no less 
than five years, which is a meaning-
ful amount of time intended to en-
sure the reforms become embedded 
in the Company's policies, practic-
es, and corporate culture.  The Set-
tlement is also firmly supported by 
the members of Gogo's Board, who 
"unanimously approved a resolution 
reflecting their determination, in a 
good faith exercise of their business 
judgment, that" "the Reforms would 
not have been adopted, implement-
ed, or maintained by for the Stock-
holders' efforts," "the Reforms con-
fer material corporate benefits on 
the company and its stockholders," 
and "the Settlement is fair, reason-
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able, and in the best interests of the 
Company and its stockholders."

Stockholders allege that in 2014, 
Gogo announced its next-gener-
ation satellite-based system, 2Ku, 
and laid out its vision for how 2Ku 
would lead Gogo to growth.  How-
ever, the Company became aware 
of a problem with its 2Ku systems 
as they began failing in cold weath-
er.  Stockholders further allege that, 
despite this knowledge, Defendants 
publicly represented that the 2Ku 
rollout was going well as Gogo in-
stalled more defective 2Ku systems.  
Stockholders took action to remedy 
the alleged harm Gogo suffered be-
cause of these allegations. 

Attorneys Frank J. Johnson and 
Michael I. Fistel, Jr. led the prose-
cution of the litigation for Johnson 
Fistel and helped achieve this su-
perb result on behalf of Gogo and 
its stockholders.

Nanduri v. Small, et al., Lead 
Case No. 1:18-cv-06524 (N.D. Il.).



Portfolio Monitor
Johnson Fistel recognizes that 

there are inherent risks when 
investing in the stock market. 
But the risks that an investor as-
sumes do not, and should not, 
include the risk that the compa-
ny or its officers and directors 
will make false and misleading 
statements to artificially inflate 
the company’s stock price or sell 
their own stock based on insider 
information.

Our Portfolio Monitor is de-
signed to alert institutional and 
individual investors when one of 
their investments may be affect-
ed by securities fraud, corporate 
waste, or other wrongdoing. Our 
Portfolio Monitor is available to 
both U.S. and foreign investors. 
There are no minimum portfolio 
requirements or costs to partici-
pate.

In-House Monitoring

Confidential Data Protection

Complimentary Service

For more information call 619.230.0063
Click the link to learn more:

https://www.JohnsonFistel.com/stockmonitor-free-portfolio-monitoring/
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Employment and Labor Litigation
The attorneys at Johnson Fistel have 
obtained successful and efficient results 
for both employers and employees in 
litigating employment disputes, negotiating 
separations and severances, and evaluating 
employment policies, practices, and 
contracts.

Johnson Fistel can help employers and 
employees with the following issues:

●Minimum Wage & Overtime Pay
●Misclassifications (Employee/Independent             
   Contractor)
●Discrimination, Harassment, & Retaliation
●Employment Contracts, Severance & 
   Separations, & Restrictive Covenants.

Whether you’re an employee or an employer, 
please contact us today to determine whether 
we may be able to assist you.

Please visit our website for FAQs about 
employment law: https://www.johnsonfistel.com/faq/

https://www.johnsonfistel.com/faq/


40 Powder Springs Street
Marietta, Georgia 30064

T: 470.632.6000
F: 770.200.3101

Georgia Office
501 West Broadway, Suite 800

San Diego, California 92101
T: 619.230.0063 
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