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You are receiving this newsletter because 
we believe that the information provided 
will be of interest to you and any persons 
on whose behalf you make investment 
decisions. If you would like additional 
copies, or to opt out of our mailing list, 
please call 619.230.0063 or email us at  
ContactUs@JohnsonFistel.com.
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At EsqWealth, we understand 
that your wealth is more than just 
a number. It’s a reflection of your 
hard work, your accomplishments, 
and your aspirations for the future. 
That’s why we believe in taking a 
proactive approach to tax planning, 
ensuring that you keep more of what 
you’ve earned.

Tax planning is an integral part of 
our wealth management strategy. 
We recognize that reducing your tax 
burden can be complex, particularly 
for high-net-worth and ultra-high-
net-worth individuals with intri-
cate tax returns and investments. 
Through meticulous planning, we 
aim to minimize your tax liability, 
thereby maximizing your wealth 

and helping you achieve your finan-
cial goals.

Effective tax planning isn’t a once-
a-year task; it demands consistent 
attention. While your accountant 
undoubtedly plays a significant role 
in this process, your financial advi-
sor can provide additional value by 
recommending tax-efficient invest-
ment strategies throughout the year.

Tax planning involves a compre-
hensive examination of your finan-
cial situation, incorporating strat-
egies to lower your overall tax bill 
through careful planning around 
income, purchases, investments, 
and other strategies. Strategic tax 
planning can also enhance your 
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This article is reprinted with permission from This article is reprinted with permission from Esq. Wealth Management, Inc.Esq. Wealth Management, Inc.

11

http://contactus@johnsonfistel.com
https://www.esqwealth.com/articles/the-best-5-stocks-to-buy-today-clickbait-warning


THE MONITOR Spring 2024 Page 2 

(Continued from Page 1)

estate and offer more flexibility for 
your heirs. For instance, as part of 
your tax plan, you might distribute 
portions of your wealth to family 
members as tax-free gifts or estab-
lish an irrevocable trust to lessen the 
federal tax burden for those who in-
herit your estate.

While there are many tax mitiga-
tion strategies, here are ten that you 
might consider. Working with a fi-
nancial advisor can help optimize 
these strategies, regardless of your 
level of financial sophistication.

1. Generating tax-free income: 
Perhaps the best way to minimize 
your taxes is to generate income that 
is tax-free. Contributions to a Roth 
Individual Retirement Accounts 
(IRA) are made with after-tax dol-
lars, and both contributions and 
earnings can be withdrawn tax-free 
in retirement, provided certain con-
ditions are met. Contributions to a 
Health Savings Account (HSA) are 
tax-deductible, and withdrawals for 
qualified medical expenses are tax-
free. Municipal bonds are securities 
sold by governments to fund their 
obligations. The interest you earn 
from these bonds is generally not 
subject to federal, state, and local 
taxes if you live in the locality where 
the bond was issued.

2. Utilizing tax-efficient in-
vestment vehicles: You may con-
sider the impact of contributions to 
tax-deferred savings accounts like 
401(k)s, IRAs, and Defined Benefit 
Plans. The contributions you make 
to these accounts are often tax-de-
ductible, reducing your taxable in-
come. There are also tax benefits by 
investing in 529 plans to pay for ed-
ucational and related expenses. You 
may also want to explore the bene-

(Continued on Page 3)

fits of a backdoor Roth IRA strategy 
for high-income earners.

3. Placing investments in 
tax-advantaged accounts: Con-
sider the tax effect of holding short-
term capital gain investments and 
non-qualified dividend investments 
in a tax-deferred account (such as an 
IRA or a defined benefit plan) as op-
posed to holding those investments 
in a taxable account. These invest-
ments are taxed at the investor’s or-
dinary income tax rate, which can 
be higher than the long-term capi-
tal gains rates. By holding these in-
vestments in a tax-deferred account, 
you may benefit from lower tax 
rates upon withdrawal, especially if 
you fall into a lower tax bracket in 
retirement. In addition, the ability 
to reinvest dividends and the full 
amount of any capital gains without 
current tax implications can lead to 
greater compounding growth over 

time. Moreover, you may have the 
flexibility to plan withdrawals from 
tax-deferred accounts strategically, 
potentially minimizing your tax li-
ability based on your income needs 
and tax situation at the time of re-
tirement.

4. Gift and inheritance strat-
egies: Gifting during your lifetime 
can be a powerful way to reduce es-
tate taxes. The IRS allows for a cer-
tain amount to be gifted each year 
per recipient without incurring a 
gift tax. Consider leveraging tech-
niques such as grantor retained an-
nuity trusts (GRATs) or family lim-
ited partnerships (FLPs) for more 
sophisticated gifting strategies.

5. Long-Term Capital Gains: 
If you hold a capital asset for lon-
ger than one year, the capital gain 
is taxed at a preferential rate of 0%, 
15%, or 20%, depending on your 
income level. This is significantly 
lower than the tax rates for short-
term capital gains. Implementing 
a tax-efficient investment strategy 
that focuses on long-term capital 
appreciation can help minimize 
your tax liability.

6. Entity Structuring: The way 
your business entity is legally con-
stituted, held, and distributes in-
come can have significant tax impli-
cations. Consider structuring your 
business as an S corporation or lim-
ited liability company (LLC) to take 
advantage of pass-through taxation 
and other tax benefits.

7. Pre-Tax Expenditures: Pay-
ing for expenses with pre-tax dol-
lars can help reduce your taxable 
income. Maximize deductions for 
business expenses, including home 
office deductions for self-employed 
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individuals. Additionally, consid-
er utilizing employer-sponsored 
flexible spending accounts (FSAs) 
or health reimbursement arrange-
ments (HRAs) for eligible health-
care expenses.

8. Charitable giving strategies: 
You can explore the optimal amount 
and timing of charitable giving to 
maximize your deductions from 
your adjusted gross income. You can 

On October 8, 2023, Governor 
Gavin Newsom signed Senate Bill 
(SB) 497 into law.  SB 497 amends 
California Labor Code Sections 
98.6, 1102.5, and 1197.5 to create a 
rebuttable presumption of retalia-
tion if an employee is disciplined or 
discharged within ninety days of the 
employee’s engagement in certain 
protected activities. The law, which 
became effective on January 1, 2024, 
thus makes it easier for employees 
to establish a prima facie case of re-
taliation. SB 497 further mandates 
that the trier of fact must assume an 
employer retaliated if it disciplined 
a subject employee within ninety 
days of exercising their rights under 
the Equal Pay Act.

If you believe you have been ille-
gally victimized by your employer 
or another person in the workplace, 
please contact us for a free consulta-
tion and case evaluation. You may 
telephone us at (619) 230-0063 or 
e-mail us at contactus@johnsonfis-
tel.com

also time your charitable gifts to off-
set other significant taxable events, 
such as a financial windfall, a salary 
raise, or a large bonus at work. Ad-
ditionally, consider establishing a 
donor-advised fund for more strate-
gic charitable giving.

9. Tax-loss harvesting: While 
it is never enjoyable to have a loss 
in an investment, you can consider 
selling investments that have lost 
value to realize capital losses that 
can offset taxable gains. You may 
consider using the proceeds from 
the sale to reinvest in similar secu-
rities with upside potential. Imple-

New Rebuttable New Rebuttable 
Presumption Makes Presumption Makes 
Establishing Retaliation Establishing Retaliation 
Claims Easier for Claims Easier for 
California EmployeesCalifornia Employees

menting a systematic tax-loss har-
vesting strategy can help mitigate 
taxes over time and improve overall 
portfolio efficiency.

10. Multi-Year tax planning: A 
proactive tax plan should go beyond 
just an annual evaluation and look 
ahead to your long-term financial 
goals. A multi-year plan can reduce 
your tax burden in the long run. 
Consider implementing strategies 
such as Roth IRA conversions over 
several years to manage tax brackets 
in retirement.

Tax planning involves numerous 
moving parts, from annual adjust-
ments to IRA contributions to char-
itable deductions to staying abreast 
of local tax laws. By working with 
your trusted financial advisor on 
year-round tax planning, you can 
ensure you’re maximizing tax de-
ductions, taking advantage of tax 
credits, and using tax-efficient in-
vestment vehicles effectively.

At EsqWealth, we’re more than 
just financial advisors. We’re your 
partners in wealth management, 
committed to helping you navigate 
the complexities of tax planning so 
you can focus on what matters most 
to you. We strive to ensure you don’t 
miss any opportunities to reduce 
your tax bill and will keep up with 
regulatory changes, making any 
necessary adjustments to your plan.
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In a much-anticipated, 132-page 
decision issued on February 23, 
2024 in West Palm Beach Fire-
fighters’ Pension Fund v. Moelis 
& Co.,(1)  Vice Chancellor J. Tra-
vis Laster of the Delaware Court of 
Chancery invalidated several key 
provisions of a stockholder agree-
ment entered into with the com-
pany’s founder before the compa-
ny went public. In so doing, V.C. 
Laster reaffirmed board primacy in 
corporate decision-making in the 
context of stockholder agreements 
attempting to implement internal 
governance arrangements.

The stockholder agreement con-
tained the following challenged 
provisions:

•	 Required the founder’s 
pre-approval of 18 categories of 

corporate actions, or as V.C. Last-
er put it: “virtually everything the 
Board can do” (“Pre-Approval Re-
quirements”);

•	 Vested the founder with the 
right to determine the size of the 
company’s board and to select a 
majority of board members (collec-
tively, “Board Composition Provi-
sions”), as follows:

•	 Obligated the board to 
maintain its size at no more than 11 
members (“Size Requirement”);

•	 Authorized the founder to 
name a number of designees equal 
to a majority of board seats (“Desig-
nation Right”);

•	 Required the board to nom-
inate the founder’s designees as 
candidates for election to the board 

(“Nomination Requirement”);
•	 Required the board to rec-

ommend that stockholders vote 
in favor of the founder’s designees 
(“Recommendation Requirement”);

•	 Mandated the company 
use reasonable efforts to ensure the 
founder’s designees are elected and 
continue to serve (“Efforts Require-
ment”);

•	 Required the board to fill 
vacant board seat held by a founder 
designee with a new founder desig-
nee (“Vacancy Requirement”); and

•	 Required the board to place 
on any committee a proportionate 
number of founder designees to the 
number of founder designees sit-
ting on the full board (“Committee 
Composition Provision”).

The plaintiff challenged the facial 
validity of these provisions on the 
grounds that they violated Section 
141 of the Delaware General Cor-
poration Law (“DGCL”), which 
states: “the business and affairs of 
every corporation organized … [in 
Delaware] shall be managed by or 
under the direction of a board of di-
rectors, except as may be otherwise 
provided … [under the DGCL] or 
in its certificate of incorporation.” 
Section 141 further provides that 
boards have the responsibility for 
forming committees.

Although the DGCL has tradition-
ally been regarded as an “immovable 
object” in Delaware jurisprudence, 
West Palm Beach confronted the 
recent and widely accepted “mar-
ket practice” of corporate planners 
disregarding its mandates by im-
plementing internal governance 
arrangements through stockholder 
agreements.

When Market Practice Meets Statute: A Closer Look at When Market Practice Meets Statute: A Closer Look at 
West Palm Beach Firefighters’ Pension Fund v. MoelisWest Palm Beach Firefighters’ Pension Fund v. Moelis &  & 
Co.Co. and Board Primacy and Board Primacy

(Continued on Page 5)
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As the founder and Chief Exec-
utive Officer of EsqWealth, a reg-
istered investment advisory firm 
dedicated to empowering families 
with comprehensive financial solu-
tions, I understand the importance 
of securing your children’s finan-
cial future amidst the complexities 
of wealth management.  With four 
children of my own, I’ve personally 
implemented various strategies tai-
lored to their age-appropriate needs, 
ensuring they are equipped to han-
dle their inheritance responsibly.  In 
this article, I touch upon the criti-
cal task of protecting your children 
from the potential pitfalls of their 
inheritance.  As we approach the 
largest generational wealth transfer 
in history, it’s imperative to equip 
our heirs with the knowledge and 
tools necessary to navigate the com-
plexities of wealth.

There are a variety of risks in-
volved, including:

• Lack of Financial Literacy: With-

“What happens when the seem-
ingly irresistible force of market 
practice meets the traditionally im-
movable object of statutory law?,” 
V.C. Laster opened the opinion 
asking. The answer: “A court must 
uphold the law, so the statute pre-
vails.”

In reaching this conclusion, V.C. 
Laster determined that Section 141 
applied because the stockholder 
agreement was an “internal cor-
porate governance arrangement,” 
and found a majority of the chal-
lenged provisions violated the stat-
ute, including the entirety of the 
Pre-Approval Requirements; the 
Recommendation Requirement, 
the Vacancy Requirement, and 
the Size Requirement of the Board 
Composition Provisions; and the 
Committee Composition Provision. 
Only the Designation Right, Nom-
ination Requirement, and Efforts 
Requirement of the Board Com-
position Provisions were upheld, 
and even so, only facially with the 
qualification that challenges could 
be brought to those provisions as 
applied.

The implications of West Palm 
Beach for stockholders wishing to 
exercise control over board and 
committee functions are significant: 
stockholders may still be able to do 
so through another “statutorily au-
thorized route,” but for now, likely 
not by way of a stockholder agree-
ment.

1.  West Palm Beach Firefighters’ 
Pension Fund v. Moelis & Co., C.A. 
No. 2023-0309-JTL (Feb. 23, 2024).

(Continued from Page 4)

out proper financial education and 
guidance, heirs may struggle to 
manage their wealth effectively, 
leading to overspending or poor in-
vestment decisions.

• Entitlement Issues: Inherited 
wealth can sometimes foster a sense 
of entitlement, which may hinder 
your children’s motivation to work 
hard and achieve their goals inde-
pendently.

• Predatory Influences: Wealth 
can attract unscrupulous individ-
uals seeking to exploit your heirs, 
potentially leading to financial loss 
or ruin.

• Family Conflict: Inequities in in-
heritance distribution or differing 
views on how to manage family as-
sets can lead to conflicts among sib-
lings or other family members.

• Taxes and Legal Issues: Poor es-
tate planning can result in substan-
tial tax liabilities and legal disputes, 
eroding the value of the inheritance.

Equipping Your Heirs for Financial Success With Their Equipping Your Heirs for Financial Success With Their 
InheritanceInheritance
This article is reprinted with permission from This article is reprinted with permission from Esq. Wealth Management, Inc.Esq. Wealth Management, Inc.

(Continued on Page 6)
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Each of these potential dangers 
can be mitigated through prop-
er planning.  The following are a 
few strategies for ensuring you and 
your heirs are prepared.  As you 
read through them, take an honest 
self-assessment of whether or not 
you’ve “checked the box” or still 
have some work to do.

Educate and Prepare
Begin by providing your children 

with a solid financial education.  En-
courage them to develop financial 
literacy and understand the prin-
ciples of budgeting, investing, and 
saving.  Consider involving them 
in discussions about your family’s 
wealth and financial goals.  Another 
approach is to let them decide how 
to use their own money when their 
“wants” exceed their “needs.”

Implement a Trust
Establishing a trust can be a pow-

erful tool for protecting your chil-
dren’s inheritance.  A trust allows 
you to control the distribution of 
assets, set conditions for access, and 
appoint a trusted trustee to manage 
the assets on your children’s behalf, 
which may be particularly import-
ant if they are young when they in-
herit assets.  Wealthy families often 
have more than one trust for dif-
ferent purposes and assets.  At Es-
qWealth, we can assist you in deter-
mining what type of trust or trusts 
best fits your unique situation.

Gradual Wealth Transfer
Rather than transferring your en-

tire estate to your children at once, 
consider a gradual approach.  Struc-
tured distributions over time can 
help your heirs become accustomed 
to managing their wealth and re-
duce the risk of impulsive spending.  

Some wealthy families help their 
children by contributing to their 
retirement accounts.  The IRA con-
tribution limits for 2024 are $7,000 
for those under age 50.  Others give 
their children monthly or annual 
gifts.  The yearly gift tax exclusion is 
determined annually by the IRS and 
permits a taxpayer to make tax-free 
gifts to each recipient up to a speci-
fied amount ($18,000 in 2024) with-
out depleting any of the taxpayer’s 
lifetime gift and estate tax exemp-
tion ($13.61 million in 2024).

Encourage Philanthropy
You may want to instill a sense of 

responsibility and purpose in your 
children by involving them in char-
itable activities and philanthropic 
endeavors.  Creating a family foun-
dation or donor-advised fund can be 
a meaningful way to teach them the 
importance of giving back.  You can 
also consider establishing a Chari-
table Lead Trust or a Charitable Re-
mainder Trust that can provide both 
philanthropic and tax benefits.

Professional Guidance
Engage the services of financial 

and legal professionals with exper-
tise in estate planning and wealth 
management.  They can help you 
structure your estate plan to min-
imize tax liabilities and navigate 
complex legal issues.  They can also 
assist your children with their finan-
cial needs and goals.

Facilitate Communication
Open and honest communication 

within the family is paramount.  
Encourage regular family meetings 
to discuss financial matters, estate 
plans, and expectations.  Clear com-
munication can help prevent mis-
understandings and disputes in the 
future.

Update Your Estate Plan
Review and update your estate 

plan regularly to ensure it reflects 
your current wishes and financial 
circumstances.  Changes in tax laws 
or family dynamics (such as births, 
deaths, marriages, or divorces) may 
necessitate adjustments to your 
plan.

Conclusion
EsqWealth is a wealth manage-

ment firm that, in conjunction with 
its affiliated professionals and alli-
ances, is made up of experienced 
lawyers and financial professionals 
with advanced degrees, certifica-
tions, and first-hand life-experience 
in taxation, asset protection, and 
high-net-worth wealth manage-
ment.  We recognize that safeguard-
ing your family’s legacy goes be-
yond financial planning—it’s about 
empowering future generations for 
success.  By implementing high-lev-
el strategies such as education, 
trust structures, gradual wealth 
transfer, philanthropy, and seek-
ing professional guidance, you can 
ensure your children are prepared 
to manage their inheritance wisely.  
Through open communication and 
regular updates to your estate plan, 
you can protect your family’s wealth 
while nurturing a legacy of financial 
responsibility and empowerment.

(Continued from Page 5
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Johnson Fistel Announces Johnson Fistel Announces 
Informative YouTube Informative YouTube 
ChannelChannel

In a startling case of spousal be-
trayal and financial misconduct, 
Tyler Loudon’s life took a dramatic 
turn when he overheard insider in-
formation through his wife’s work 
conversations.

Residing in Texas, the Loudons led 
a seemingly ordinary life, both en-
gaged in remote work, often within 
close proximity to each other. Tyler’s 
wife held a prominent position as a 
mergers and acquisitions manager 
at BP, a multinational oil and gas 
giant with shares traded on various 
stock exchanges worldwide. Tyler’s 
wife was tasked by BP to work on 
the company’s acquisition of Trav-
elCenters of America, Inc. (TA). 
While she worked on the deal, Ty-
ler learned of material non-public 
information concerning the acquis-
tion.

Armed with this illicit knowledge, 
Tyler made a calculated move, in-
vesting in over 46,000 shares of TA 
stock before the acquisition was 
made public. When the news broke, 
TA’s stock price skyrocketed, yield-

ing Tyler over $1.76 million in prof-
its from his trading activities.

However, Tyler’s windfall was 
short-lived as the consequences of 
his actions swiftly caught up with 
him. FINRA, the regulatory author-
ity overseeing U.S. broker-dealers, 
launched an investigation into in-
dividuals with insider knowledge 
regarding the acquisition. This 
scrutiny prompted BP to delve into 
the circumstances surrounding the 
deal, leading to Tyler’s confession to 
his wife and her subsequent disclo-
sure to BP. Despite finding no evi-
dence of her complicit involvement, 
BP terminated Tyler’s wife’s employ-
ment, which ultimately led to Tyler’s 
wife initiating divorce proceedings.

Criminal and civil ramifications 
also loomed large for Tyler. The De-
partment of Justice brought multi-
ple charges against him, while the 
Securities and Exchange Commis-
sion initiated a civil action, alleging 
violations of federal securities laws.

The case of Tyler Loudon serves 
as a stark reminder of the conse-
quences of insider trading and how 
it erodes trust in financial markets.

At Johnson Fistel, we specialize 
in navigating complex civil litiga-
tion, particularly cases involving 
the misuse of insider information. 
If you have information concerning 
the misuse of insider information, 
we urge you to reach out to us with-
out delay. It is imperative to uphold 
principles of transparency and ethi-
cal conduct, safeguarding the integ-
rity of our financial systems and the 
trust of investors.

Johnson Fistel is investigating 
many potential cases arising 
under the federal securities 
laws. If you would like more 
information, or if you wish to 
participate in an action, please 
contact us as soon as possible 
to ensure that your rights 
are fully protected. Listed on 
this page are matters that the 
firm is investigating and the 
applicable deadlines for filing 
a motion with the court to be 
appointed as a “lead plaintiff” 
under the Private Securities 
Litigation Reform Act of 1995.

Suburban Meltdown: Suburban Meltdown: 
Insider Selling Ruins LivesInsider Selling Ruins Lives

Upcoming Lead
Plaintiff Deadlines

Company Deadline

SSR Mining, Inc. 2024-05-17

Luna Innovations 
Incorporated

2024-05-31

Johnson Fistel is excited to an-
nounce the launch of our YouTube 
channel.  We at Johnson Fistel hope 
to provide potential and current 
clients with information to help 
them better understand what we 
do, from giving insight into the 
benefits of serving as a lead plaintiff 
in a securities fraud class action 
lawsuit or what behavior consti-
tutes harassment in the workplace.
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Commonwealth Ordered to Pay $93 Million -- A Commonwealth Ordered to Pay $93 Million -- A 
Cautionary Tale for Investors Who Think They Are Cautionary Tale for Investors Who Think They Are 
Better Served by Large National RIAsBetter Served by Large National RIAs

(Continued on Page 9)

In the world of wealth manage-
ment, transparency and fiduciary 
responsibility are not just buzz-
words but the cornerstones of trust 
between clients and their advisors. 
Clients entrust their hard-earned 
assets to financial advisors, expect-
ing them to act in their best inter-
est and keep them informed about 
transaction costs affecting their in-
vestments. A recent legal battle in-
volving the Securities and Exchange 
Commission (the “SEC”) against 
Commonwealth Equity Services, 
LLC d/b/a Commonwealth Finan-
cial Network (“Commonwealth”), a 
prominent national brand, vividly 
illustrates the ramifications when 
these principles are compromised. 

Commonwealth, a nationally rec-
ognized registered investment ad-

viser (“RIA”), extends its advisory 
services to clients through approx-
imately 2,300 investment adviser 
representatives. However, it's worth 
noting that mainstream financial in-
stitutions like Commonwealth may 
compel their advisors to engage ex-
clusively with specific partners who 
offer revenue-sharing agreements, 
potentially compromising transpar-
ency and creating conflicts of inter-
est detrimental to clients' interests.

In light of such challenges, inves-
tors seeking an alternative path to 
personalized, transparent wealth 
management may find solace in 
EsqWealth. Unlike large national 
RIAs, EsqWealth embodies a small, 
cohesive group of professionals ded-
icated to prioritizing client interests 
and fostering transparency in every 

aspect of financial planning. With 
EsqWealth, clients can expect a tai-
lored approach that prioritizes their 
financial well-being above all else.

The Case Against Commonwealth 
Financial

In 2019, the SEC sued Common-
wealth alleging that it negligently 
failed to disclose material conflicts 
of interest to its advisory clients and 
failed to adopt and implement pol-
icies and procedures as required by 
the Advisers Act and its regulations. 
The SEC alleged that Common-
wealth required most of its clients to 
use its clearing broker National Fi-
nancial Services, LLC, an affiliate of 
Fidelity Investments, and that Com-
monwealth received revenue-shar-
ing payments from the Fidelity unit 
when it invested client assets in cer-
tain classes of mutual funds. The SEC 
further alleged that Commonwealth 
knew of lower-cost alternatives to 
these share classes, their availabil-
ity to clients, that those lower-cost 
alternatives would generate less or 
no revenue for Commonwealth, 
and Commonwealth failed to make 
robust disclosures regarding the 
revenue it generated from the high-
er-cost shares.  In short, Common-
wealth clients had to pay more in 
costs so that Commonwealth could 
make more money.  

This case underscores the critical 
importance of transparency and fi-
duciary responsibility in financial 
advisory services.

The Court’s Findings
On March 29, 2024, United States 

District Judge Indira Talwani or-
dered Commonwealth to pay ap-
proximately $93 million for what 

This article is reprinted with permission from This article is reprinted with permission from Esq. Wealth Management, Inc.Esq. Wealth Management, Inc.

https://www.esqwealth.com/articles/protecting-your-wealth-the-implications-of-a-reduced-lifetime-gift-tax-exemption-in-2025
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she described as “egregious” failures 
to disclose to clients that the com-
pany was investing their money in 
costly mutual fund share classes 
when cheaper options were avail-
able. Commonwealth breached its 
fiduciary duty to act in the best in-
terest of its clients. Judge Talwani 
sided with the SEC and determined 
that Commonwealth was aware that 
lower-cost share classes of funds 
in which its clients were invested 
were available. The company knew 
that it was generating revenue from 
keeping its clients in the higher cost 
share classes, and yet failed to dis-
close any of this to its clients.

Judge Talwani ordered Common-
wealth to disgorge nearly $65.6 mil-
lion that it allegedly earned through 
a cost-sharing arrangement. In ad-
dition to disgorgement, Judge Tal-
wani ruled that Commonwealth 
must pay interest of $21.2 million 
and a $6.5 million civil penalty. 

SEC’s Victory
The ruling is a victory for the SEC, 

which has been scrutinizing large 
broker-dealers and registered in-
vestment advisors for their use of 
revenue-sharing agreements. 

Not surprisingly, Commonwealth 
expressed disappointment in the 
ruling and stated that it was ex-
ploring all options to continue to 
defend its position in the legal sys-
tem. However, the SEC’s division of 
enforcement was pleased with the 
Court’s decision holding Common-
wealth liable for failing to fairly and 
fully disclose its economic conflicts 
of interest and causing financial 
damage to its clients.

Conclusion

The SEC v. Commonwealth case 
serves as a poignant reminder of 
the potential pitfalls inherent in 
entrusting your assets to large, im-
personal firms that may prioritize 
corporate interests over client wel-
fare and require their advisors to 
work only with certain partners. It 
highlights the critical importance of 
transparency and the fiduciary duty 
of financial advisors to act in the 
best interest of their clients.

For those seeking a departure 
from the impersonal approach of 
mainstream financial institutions 
that may require advisors to use 
specific partners who offer reve-
nue-sharing agreements, EsqWealth 
offers a compelling alternative. Es-
qWealth is a wealth management 
firm that, in conjunction with its 
affiliated professionals and allianc-
es, is made up of small cohesive 
group of experienced lawyers and 
financial professionals with ad-
vanced degrees, certifications, and 
first-hand life-experience in taxa-
tion, asset protection, and high-net-
worth wealth management. With an 
exclusive focus on no more than 25 
high-net-worth clients, EsqWealth 
ensures that each client receives 
the attention and care they deserve, 
with their financial well-being as the 
firm's foremost priority.

(Continued from Page 8)

Furthermore, in instances where 
investors suspect misconduct or 
violation of their legal rights, Es-
qWealth collaborates with the es-
teemed law firm Johnson Fistel, 
ready to serve as steadfast advocates. 
As a nationally recognized law firm 
with a track record of significant 
recoveries in securities fraud class 
actions, Johnson Fistel offers legal 
guidance and unwavering represen-
tation for shareholders nationwide.

In conclusion, the SEC v. Com-
monwealth case underscores the 
importance of seeking personal-
ized, transparent services in wealth 
management and legal advocacy. 
Through EsqWealth and Johnson 
Fistel, clients can confidently navi-
gate the complexities of the financial 
world, knowing their interests are 
diligently protected and safeguard-
ed.

The information above is not in-
tended to and should not be con-
strued as specific advice or recom-
mendations for any individual. The 
opinions voiced are for general in-
formation only and are not intended 
to provide, and should not be relied 
on for tax, legal, or accounting ad-
vice. To discuss specific recommen-
dations for any unique situation, 
please feel free to contact us.



complaint further alleges that Vec-
toIQ Acquisition Corp. (“VectoIQ”), 
the special acquisition company that 
purchased Nikola and took it public 
in 2020, misrepresented the Com-
pany’s business and prospects. 

The defendants previously con-
ceded three of the plaintiffs’ claims 
alleging false statements by Milton 
and the Board’s failure to take cor-
rective action despite its knowledge 
that Milton’s statements were false.  
The parties are currently engaged 
in discovery on these unchallenged 
claims.  Johnson Fistel played a sig-
nificant role in defeating the defen-
dants’ motion to dismiss on eight 
out of the twelve remaining claims 
challenged by the defendants, which  
include breach of fiduciary duty by 
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On April 9, 2024, the Honorable 
Chancellor Kathaleen McCormick 
sustained eight of twelve challenged 
claims alleged by stockholders of 
Nikola Corporation (“Nikola” or the 
“Company”) against several former 
and current insiders and directors of 
the Company. 

Johnson Fistel LLP (“Johnson Fis-
tel”) serves as co-lead counsel for 
the plaintiffs, who brought a deriva-
tive action alleging a multi-year long 
fraud scheme by Nikola’s founder 
and former chief executive officer 
(“CEO”) and executive chairman, 
Trevor Milton.  The suit also alleges 
that Nikola’s Board of Directors 
(the “Board”) intentionally turned 
a blind eye to Milton’s misconduct, 
and in some cases, exploited it.  The 

the board of directors of VectoIQ, 
VectoIQ's president, CEO, and 
Managing Partner Stephen J. Girsky, 
and other of VectoIQ’s controllers.  

Additionally, Chancellor McCor-
mick allowed the plaintiffs’ insider 
trading claim to proceed against 
former Nikola Board member, Jef-
fery Ubben, as well as a related 
aiding and abetting claim against 
Inclusive Capital Partners Spring 
Master Fund LP (“Spring Master 
Fund”), which Ubben founded.  The 
plaintiffs allege that Ubben, through 
Spring Master Fund, took advantage 
of his knowledge of Milton’s false 
statements to sell over $60 million 
in Nikola stock while its price was 
artificially inflated. 

Milton and the Board’s actions 
have caused significant harm to Ni-
kola.  In 2021, the Company agreed 
to pay a civil penalty of $125 million 
to settle a fraud investigation by the 
Securities and Exchange Commis-
sion that was based on the same al-
legations put forth in the derivative 
litigation.  For his part, Milton was 
ultimately convicted of two counts 
of wire fraud and one count of se-
curities fraud and sentenced to four 
years in prison. 

In re Nikola Corporation Deriva-
tive Litigation, C.A. No. 2022-0023-
KSJM (Del. Ch.).

Johnson Fistel LLP Defeats Partial Motion to 
Dismiss in Nikola Derivative Litigation
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Johnson Fistel Obtains 
Reversal of Trial Court 
Decision in TreeHouse 
Foods, Inc. Shareholder 
Derivative Action

On March 22, 2024, the First 
District Appellate Court of Illinois 
delivered its opinion reversing and 
reinstating plaintiffs’ consolidated 
amended complaint and remanding 
the matter to the trial court for fur-
ther proceedings in a shareholder 
derivative action brought by John-
son Fistel’s client on behalf of Tree-
House Foods, Inc. (“TreeHouse” or 
the “Company”).  

The case, initiated by Johnson 
Fistel’s client in December 2016, 
alleges that certain then-officers of 
TreeHouse issued false and mis-
leading statements concerning the 
Company’s business, operations, 
and prospects, including false and 
misleading statements regarding 
the Company’s financial perfor-
mance.  Due to this alleged mis-
conduct, Johnson Fistel’s client, on 
behalf of TreeHouse, seeks millions 
of dollars in lost market capitaliza-
tion and customer goodwill and the 
Company’s exposure to litigation 
for violations of the federal securi-
ties laws, among other damages.

Specifically, plaintiff alleges that 
during the relevant period, the 
individual defendants caused the 
Company to make or cause Tree-
House to make false and/or mis-
leading statements and/or fail to 
disclose that: (i) TreeHouse had 
overstated its guidance for 2016; 
(ii) the Company's private label 
business was underperforming; (iii) 
the Company's acquisition strategy 
was underperforming; and (iv) as a 
result of the foregoing, TreeHouse's 
public statements were materially 
false and misleading at all relevant 
times.  On November 3, 2016, 
TreeHouse issued a press release 
announcing that it was lowering its 
guidance for 2016, due to softness 
in the private label manufactur-
ing business and the underper-
formance of the private brands 
business that it had acquired from 
ConAgra Foods, Inc. ("ConAgra"). 
The Company also announced that 
it would be closing a plant in Delta, 
British Columbia, and that it would 
be cutting additional jobs. On the 
same date, TreeHouse announced 
the unexpected resignation of the 
Company's President, Christopher 
D. Sliva, who had held the position 
for only three months, and the ap-
pointment of a new Chief Financial 
Officer.

In reversing the trial court’s order 
dismissing the case, the Court of 
Appeals found that “where there 
is no affirmative decision by the 
board to act or refrain from acting, 
the particularized factual alle-
gations must create a reasonable 
doubt about whether, at the time 
the complaint was filed, the board 
could have exercised independent 

and disinterested judgment. In the 
case at bar, a reasonable doubt was 
created as to the board’s ability to 
exercise any judgment, where the 
board failed to respond to the de-
mand for over four years.”  Further, 
the Court of Appeals held that the 
trial court compounded its error in 
dismissing the case by considering 
facts not plead in the complaint 
and assumed such facts to be true, 
namely that “a bona fide inves-
tigation was underway and that 
plaintiffs’ demand was truly under 
consideration.”  Thus, the Court 
of Appeal concluded that “given 
both the reasonable doubt and the 
error by the trial court, we have no 
choice but to reverse. We order the 
consolidated amended complaint 
reinstated.”

Johnson Fistel served as co-lead 
counsel and Johnson Fistel attor-
neys Michael I. Fistel, Jr., Kristen L. 
O’Connor, and Oliver S. tum Suden 
led the prosecution of the litiga-
tion for the firm, and along with 
co-counsel, helped achieve this 
excellent result on behalf of Tree-
House and its shareholders.

The case in the appellate court is 
styled Wells v. Reed, 2024 IL App 
(1st) 230502; in the trial court, it is 
styled as, Wells v. Reed et al., 2016-
CH-16359 (C.D. Ill).
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In re BioXcel Therapeutics, Inc. 
S’holder Deriv. Litig., Master File 
No.: 3:23:-cv-01554-AWT (D. 
Conn.): On February 9, 2024, the 
Honorable Alvin W. Thompson, 
U.S. District Court Judge for the 
District of Connecticut, appointed 
Johnson Fistel co-lead counsel for 
plaintiffs in the consolidated deriv-
ative action brought on behalf and 
for the benefit of BioXcel Therapeu-
tics, Inc. (“BioXcel” or the “Compa-
ny”).  The consolidated derivative 
action is based on certain current 
and former directors and officers 
of the Company’s (the “Individual 
Defendants”) failure to implement 
and maintain adequate internal 
controls to ensure proper adher-
ence to U.S. Federal Drug Admin-
istration (“FDA”) clinical protocols 
in connection with BioXcel’s efforts 
to obtain FDA approval of one of 
BioXcel’s primary drug candidates, 
BXCL 501, as well as the Individ-
ual Defendants’ related false and 
misleading statements regarding 

BioXcel’s clinical trial protocols 
and data and the likelihood of FDA 
approval of BXCL 501.

BioXcel is a biopharmaceutical 
company that utilizes artificial 
intelligence to develop high-value 
transformative medicines within 
the neuroscience field, including 
BXCL 501.  BXCL 501 is an orally 
dissolving film formulation used 
for the acute treatment of agitation 
associated with schizophrenia or 
bipolar I or II disorder in adults.  
In December 2021, the Company 
began evaluating BXCL 501 as a 
potential treatment for acute agi-
tation associated with Alzheimer’s 
disease.  During the pendency of 
the Company’s drug evaluation, the 
Individual Defendants made mul-
tiple misstatements regarding the 
prospects of BXCL 501 for treating 
acute agitation in Alzheimer’s pa-
tients and the integrity of its clinical 
trials of BXCL 501.  

By June 29, 2023, the truth was 

revealed to investors, when the 
Company disclosed that first, it was 
investigating protocol adherence 
and data integrity at the principal 
investigator’s trial site, and second, 
it was retaining an independent 
third party to audit the data collect-
ed at the site.  As a result of these 
events, the Company additionally 
disclosed that “the timing of the 
Company’s development plans for, 
and prospects for regulatory ap-
proval of BXCL 501 for the acute 
treatment of agitation associated 
with dementia in patients with 
probable Alzheimer’s disease” “may 
[be] impact[ed].”  On this news, 
BioXcel’s stock price fell $11.28 per 
share on the same day, to close at 
$6.39 per share, a stunning 63.8% 
drop. 

Recent Accomplishments



Portfolio Monitor
Johnson Fistel recognizes that 

there are inherent risks when 
investing in the stock market. 
But the risks that an investor as-
sumes do not, and should not, 
include the risk that the compa-
ny or its officers and directors 
will make false and misleading 
statements to artificially inflate 
the company’s stock price or sell 
their own stock based on insider 
information.

Our Portfolio Monitor is de-
signed to alert institutional and 
individual investors when one of 
their investments may be affect-
ed by securities fraud, corporate 
waste, or other wrongdoing. Our 
Portfolio Monitor is available to 
both U.S. and foreign investors. 
There are no minimum portfolio 
requirements or costs to partici-
pate.

In-House Monitoring

Confidential Data Protection

Complimentary Service

For more information call 619.230.0063
Click the link to learn more:

https://www.JohnsonFistel.com/stockmonitor-free-portfolio-monitoring/
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https://www.johnsonfistel.com/stockmonitor-free-portfolio-monitoring/
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Employment and Labor Litigation
The attorneys at Johnson Fistel have 
obtained successful and efficient results 
for both employers and employees in 
litigating employment disputes, negotiating 
separations and severances, and evaluating 
employment policies, practices, and 
contracts.

Johnson Fistel can help employers and 
employees with the following issues:

●Minimum Wage & Overtime Pay
●Misclassifications (Employee/Independent             
   Contractor)
●Discrimination, Harassment, & Retaliation
●Employment Contracts, Severance & 
   Separations, & Restrictive Covenants.

Whether you’re an employee or an employer, 
please contact us today to determine whether 
we may be able to assist you.

Please visit our website for FAQs about 
employment law: https://www.johnsonfistel.com/faq/

https://www.johnsonfistel.com/faq/
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